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RECEIVED
April 21, 1994

1Ir. Willi.. P. caton
aeeretary
Pederal co.aunications co.aissio
Wasbin9ton, D.C. 20554

ae: NN Docket MO. 93-107
ChaDDel 280A
westerville, Obio

Dear Mr. Caton:

Iblclosees for filing on bebalf of Ohio Radio Associates, Inc. are an
original and .leven (11) copies of its "Supple.ent to Second Motion to Enlarge
tbe I.sue. Against ASP."

Ple••• contact the undersigned in our Wa.hington, D.C. office.
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RECEIVED

rAPA 2 11994
Before the

nDERAL COI8IUHICATIOIfS COMMISSION
Washington, D.C. 20554

In re Applications ofl

DAVID A. RINGER

Applications for Construction
Perait for a New PM Station,
Channel 280A, Westerville,
Ohio

Tol The Review Board

)
)
)
)
)
)
)
)
)
)

MM Docket

Pile Nos.

HO'~
BPH-911230MA

through

BPH-911231MB

1urn.1IJIIHT to gcOlD NOTION ;0
ENLARGB THB ISSUES AGAINST ASF

Respectfully submitted,

MCNAIR' SANFORD, P .A.

By '-=-:-_-=--_-:::-~--:--__:_-----­
Stephen T. Yelverton
Attorneys for Ohio Radio

Associates, Inc.
1155 15th Street, H.W., Suite 400
Washington, D.C. 20005
Telephone: (202) 659-3900

April 21, 1994
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SUPPLIIIIJIT TO SECOND MOTION TO BlfLARGB ISSUES AGAINST ASP

Ohio Radio Associ.t.s, Inc. ("ORA"), by its .ttorneys, pursu.nt to section

1.229 (b)(1) of the Co.-ission's Rules, h.reby submits this supplem.nt to motion

to .nl.rg. the i.sue••g.inst ASP Broadcasting Corp. ("ASP"). On May 25, 1993,

ORA filed. motion to enl.rge the issue••gainst ASP. That motion r.ised a tower

sit. availability issu.. Although the motion was denied by the Administr.tive

Law Judge in Memor.ndum Opinion and Order, pCC 93M-394, released June 24, 1993,

ORA timely filed exceptions on December 20, 1993. See, ORA exceptions, paras.

82-84. Accordingly, this matter is now properly before the Review Board.

This supplement results from information submitted by ASP in a petition for

l ••ve to amend concerning the status of its tower site, filed on April 15, 1994.

:rhus, the supplement is timely filed within fifteen (15) days of ASP's

sub.ission.

ORA requests leave to file this supplement. Although the COmmission has

st.yed or frozen the inteqration aspect of comparative hearings, the basic

qualifying or non-integr.tion aspects appear to rem.in unaffected. See, PCC

Public Notice, PCC 94-41, released Pebruary 25, 1994. Because the information

cont.ined in ASP's April 15, 1994, submission raises a tower site qualifications

issue, the filing of this supplement is appropriate. In support of its

supplement to the aotion to enlarge the issues, ORA submits the following

co_.nt••

ASP previously disclosed that it had received a purported tower site

.gr....nt in December 1991 from Mid-Ohio Communications, Inc. The December 1991

letter st.tes in pertinent part that Mid-Ohio is "willing to negotiate" .nd has

an "intent to negotiate" with ASP as to use of its transmitter tower and

facilities. Moreover, "autually acceptable terms" would be negotiated in the

future. Within sixty (60) days of the date of the letter, ASP was required to

aake a s.tisfactory showing to Mid-Ohio of its financial qualifications to enter

into lease arrange.ents for the tower and facilities.

In its April 15, 1994, submission, ASF disclosed that Mid-Ohio had sold its

proposed tower site. Although ASF did not submit a copy of a letter from Mid­

Ohio notifying it of the sale, other applicants in this proceeding which had



propo.ed the •••• tower .it. received .n identic.l letter from Mid-Ohio, d.ted

March 2, 1994, notifying them of the sale. Therein, Mid-Ohio confirmed that its

Deceaber 1991 agreement with the Westerville applicants was only a "willingne.s

to negoti.te" .s to the "po.sible" lease of the tower site.

Under long-established COllUllission policy, ASF did not have "re.sonable

•••ur.nce" of Mid-Ohio'. tower site. H.tional COaaunications Industrie., 6 FCC

Red 1978, 1979, p.r•• 10 (Rev. Bd. 1991), aff'd, 7 FCC Red 1703, para. 2 (1992);

Proare.aive eoMaUpiQatiops, Inc., 3 FCC Red 5758, 5759, para. 9 (Rev. Bd. 1988),

"reasonable as.urance" of the availability of a tower site requires more th.n •

v.gue "willingness to de.l" on the part of the tower site owner; Rem Malloy

Broadc.sting, 6 FCC Red 5843, 5846, para. 14 (Rev. Bd. 1991), the fact that the

site owner could foresee no problem in giving a lease does not constitute

"r.aaonabl••ssurance" where le.se terms remain to be negotiated, citing William

F••04 Anpe K. W.llaQe, 49 FCC2d 1424, 1427 (Rev. Bd. 1974); Adlai E. Steven.on,

5 PCC Red 1588, 1589, p.ra. 6 (Rev. Bd. 1990), the fact that the site owner h.s

indic.ted that he will discuss the possibility of a lease at some future date is

insufficient, citing El Camino Broadcasting Corp., 12 FCC2d 25, 26 (Rev. Bd.

1968).

A "willingness to negotiate·' does not constitute "reasonable assurance."

Baision de Radio Balme.eda, Inc., 7 FCC Red 8629, n. 4 (Rev. Bd. 1992). Although

rent and other details may be negotiated in the future, the basic terms of a

tower lease must be negotiated in order to possess "reasonable assurance." Gre.t

LAkes Broadcasting, Inc., 6 FCC Red 4331, 4332, para. 11 (1991), citing Hatiopal

Ippovative Programming Hetwork of the East Coast, 2 FCC Red 5641, 5643, para. 11

(1987) •

An applicant is required to negotiate with the site owner in order to

pos.es. "rea.onable assurance." Dutchess CO..unications Corp., 101 FCC2d 243,

253, par.. 14 (Rev. Bd. 1985). Some basic negotiations between the applicant .nd

the .ite owner must occur in order to constitute "reasonable assurance." Cuban­

aaeric.n Limited, 2 FCC Red 3264, 3266, para. 13 (Rev. Bd. 1987), ~ denied,

5 FCC Red 3781, para. 2 (1990). Even if a site owner would "favorably consider"
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use of his property and would at a future date cOllllllence "negotiations for

finalizing arrang_ents," this is insufficient. Lee Optical and Associated COs.

Bltir..,pt and Pensiop Fund trust, 2 PCC Red 5480, 5486, para. 23 (Rev. Bd.

1987) •

Accordingly, based on applicable Commission precedent, the December 1991

understanding with Mid-Ohio did not constitute "reasonable assurance" of a tower

site. ~he March 2, 1994, letter from Mid-Ohio to the westerville applicants

confirms that their December 1991 tower site arrangements, including those of

ASP, did not meet COllllllission requirements. Therefore, a tower site availability

issue must be specified.

WHBREPORE, in view of the foregoing, ORA requests that its supplement be

accepted and that the foregoing issue be specified against ASP.

Respectfully submitted,

, P .A.

~~~:....:e.-~~~
Yelverton

Attorneys for Ohio Radio
Associates, Inc.

1155 15th st., N.W., Suite 400
Washington, D.C. 20005
Telephone: 202-659-3900

April 21, 1994

020979.00001
00.420
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CARL B. FRY

BARRY A. WALLER

GEORGE R. MCCANN

ROBERT H. GRIFFIN. JR.

BRYAN L. JEFFRIES

OF COUNSEL:

DAVID M. BUDA

.Jlfru & ~aller <tIn., ~.J.J\.
Attorneys and Counsellors at Law

35 EAST LIVINGSTON AvENUE. COLUMBUS OHIO 43215·5762

TELEPHONE 6'4/228·2300

FAX NO 614/228·6680

March 2, 1994

Charles W. Wilburn, Esq.
210 S. Court Street
Circleville, OB 43113

RE: Mid-Ohio COllDllunications, Inc. / WBBY-FM / Lease of Assets

Dear Mr. Wilburn:

This correspondence is to advise you that all of the real
estate and personal property owned by Mid-Ohio COJIIIlunications, Inc.
or affiliated companies which was utilized in regard to the
broadcast operation of WBBY-PM has been sold to Spirit
Co.-unications, Inc. As you are aware, it has been over two years
since the previous owner advised you that if you were awarded the
construction permit for the frequency that the previous owner would
be willing to negotiate with you regarding the possible lease of
the real estate and/or personal property previously involved with
the operation of the station. The previous owner has never been
advised by you or anyone that a new constructive permit has been
issued in regard to the frequency, and the real estate and personal
proPerty has now been sold. I am unaware of the new owner' s intent
in regard to the real estate or the personal property and if yo~;
wish to discuss the matter with the new owner, please contact Mr.
John Shumate, Spirit COllDllunications, Inc., 114 Dorchester Square,
Westerville, Ohio 43081.

Since the real estate and personal property are no longer
available for lease by Mid-Ohio Cam.unications, Inc., or affiliated
companies, you need to make appropriate arrangements as you deem
necessary or as may be legally required in regard to your
Application filed with the FCC. If you have any questions
regarding this correspondence, please feel free to contact me.

Ilt



ClRTIFICATI OF SIRVICB

I, St.ph.n T. Y.lv.rton, an attorney in the law firm of McNair & Sanford,

P.A., do hereby certify that on this 21st day of April, 1994, I have caus.d to
b. hand delivered or aailed, u.s. mail, postage prepaid, a copy of the foregoing

"Supple.ent to Second Motion to Bnlarge the Issues Against ASP" to the following:

Jo••ph A. Marino, Chairman*
R.view Board
Fed.ral eoamunications Coamission
Rooa 211
2000 L Str.et, N.W.
Wa.hington, D.C. 20554

J .... Shook, E.quire
a.aring Branch
Fed.ral COamunication. CO..i.sion
Rooa 7212
2025 M Street, N.W.
Wa.hington, D.C. 20554

Arthur V. Belenduik, Esquire
Saithwick & Belenduik, P.C.
1990 M Street, N.W.
Suite 510
Wa.hington, D.C. 20036
COun.el for David A. Ringer

J.... A. Koerner, E.quire
Baraff, Koerner, Olender & Hochberg, P.C.
5335 Wisconsin Avenue, N.W.
Suite 300
Washington, D.C. 20015-2003
COunsel for ASP Broadcasting Corp.

Brie S. Kravetz, Esquire
Brown, Finn & Nietert, Chartered
1920 N Street, N.W.
Suite 660
Washington, D.C. 20036
COunsel for Wilburn Industries, Inc.

Dan J. Alpert, Esquire
Law Office of Dan J. Alpert
1250 Connecticut Avenue, N.W.
Wa.hington, D.C. 20036
COunsel for Shelle. F. Davis

*Band Delivery


